DRAFT
PETITION TO THE OFFICE OF ADMINISTRATIVE LAW

RE: Alleged Underground Regulation
FROM: James McRitchie (Petitioner)
DATE:

Use of his form is entirely optional. It requests the information required by Title 1, California Code of Regulati
a petition challenging an alleged underground regulation. Although you are not required to use this specifi
information required by 1 CCR 260, including the supporting documentation, must be included somehg;
create a separate petition, or if you use this form and need to add extra pages, be sure that each pa

, the mandatory
our petition. If you
abeled clearly.

1. Identifying Information:

Your name: James McRitchie
Your address: 9295 Yorkship Court, EIk Grove, CA 9575
Your telephone number (if you have one): (916) 869-
Your email (if you have one): jm@perswatch.net

2. State agency or department being challenge rnia Public Employees
Retirement System (CalPERS)

3. Provide a complete description o rground regulation.
Attach a written copy of it. If the pur und regulation is found in
an agency manual, identify the speci ion of the manual alleged to

as regulations, include the Nomination Acceptance/Ballot
didate Statement Form, and Addendum to Candidate

change without notice. In fact, CalPERS actually pushed the final cut-off for voting
back during the 2002 elections after one candidate (David Miller) had used up their
campaign resources. | have no evidence this was done with any malicious intent
toward Mr. Miller. However, without the schedule being in regulations, it is certainly
open to abuse.

* Although California Code of Regulations, title 2, section 554.2 specifies that the
Election Coordinator shall distribute a Notice of Election “containing candidate
nomination and election procedures, eligibility criteria for candidates and voters,
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and the schedule of events,” no information concerning these procedures, criteria
or schedule is included in that section or anywhere else in title 2.
* Underground regulations include the following:
1. First name, middle initial, last name; the last name will be used to verify
membership against CalPERS’ database;
2. Last six numbers of the Social Security Number which will be used to verify
membership against CalPERS’ database;

3. Agency where currently employed;

4. Address, telephone number, e-mail address and fax numb

5. Signature of Nominee consenting to nomination.

6. The Petition must contain original signatures, endorse ominee: by at
least two hundred and fifty (250) eligible active Stat f CalPERS

which includes:

7. Clearly printed or typewritten name of each m
used to verify membership against CalPER

8. Clearly printed last six numbers of the Sg
used to verify membership against Cal ase; and,

9. Signature of each member beneath the
endorsing the Nominee.

10. The Nomination Acceptance/Ballot Designati
forms will be provided to the gwith the
requested by phone or corre '
or, the forms are available on
The Nominee will be notified b one as to whether or not the eligibility and
nomination petitiog li \have been met.

signation Form—Each candidate must

RS that he/she accepts the nomination

mination Petition when
the Board Elections Office,

11.

return the original Nomination Acceptance/Ballot
which must be received at the CalPERS headquarters

decides to withdraw candidacy after submitting his/her
ination Acceptance/Ballot Designation Form must notify the

g days following the nomination acceptance deadline date in order
is/her name removed from the ballot and Candidate Statement

14.The Candidate Statement Form is to be submitted with the Nomination
Acceptance/Ballot Designation Form, which must be received at the
CalPERS headquarters office in Sacramento no later than the April 10,
2006, 5:00 p.m. deadline.

4. Provide a description of the agency actions you believe demonstrate that it
has issued, used, enforced, or attempted to enforce the purported underground
regulation.
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CalPERS utilizes the regulations contained in the Notice of Elections to supplement
regulations contained in California Code of Regulations, title 2, sections 554 through
554.10. CalPERS is following the above procedures in the current CalPERS elections
and at least somewhat similar procedures over the last several election cycles. The
instructions were distributed to candidates and are available to the public on the
Internet at http://www.calpers.ca.gov/eip-docs/about/organization/board/2006-
elections/bd-election-staterev.pdf

in California
ing CalPERS

These regulations are underground regulations, as that term is defi
Code of Regulations, title 1, section 250, since these instruction

Government Code, but have not been adopted as regul
Secretary of State pursuant to the APA and are not s ct to an express statutory
exemption from adoption pursuant to the APA.

The procedures outlined above are clearly labele RS as “Nomination
Petition Requirements.” (Emphasis added)

Each potential candidate must submit
Petitions containing original signature
nomination period for the position shall

tandard of general application, or other
ed in Section 11342.600 of the
statutory exemption to the requirements

rule or procedure is g
Government Code £

make specific the law enforced or administered by it, or to
 (Emphasis added)

states in pa tate agency" includes every state office, officer, department, division,
bureau, board, and commission.
(Emphasis added)

CalPERS is in the executive branch of state government. Thus, APA rulemaking
requirements generally apply to the Board, except to the extent it has been expressly
exempted from the APA. No specific exemption has been enacted. Therefore, the APA
is generally applicable to the Board. Its codified regulations are printed in California
Code of Regulations, title 2, division 1, chapter 2, sections 550 to 599.55.
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In State Water Resources Control Board v. Office of Administrative Law (Bay Planning
Commission)(1993), the court made clear OAL must focus on the content of the
challenged agency rule, not the label placed on the rule by the agency.
“...the...Government Code [is] careful to provide OAL authority over regulatory
measures whether or not they are designated ‘regulations’ by the relevant agency. In
other words, if it looks like a regulation, reads like a regulation, and acts like a
regulation, it will be treated as a regulation whether or not the agency in
labeled it...." (Emphasis added)

In the past CalPERS has asserted its unique status exempts it fr PA by virtue of

CalPERS Board members are statewide office holders,
Practices Commission, having enormo ial impact only on the internal
operations of CalPERS but on all citize r example, if the Board of
Administration fails to make investment quately cover legally obligated
benefits, taxpayers must make up the di

Additionally, with a portfoljg

responsibility for appro

to participants and be aries. CalPERS elections have considerable public
importance, ngt.on RS employees and members but also to California

eir own membership, directors can be unaccountable and inattentive -
opening the door to abusive executive compensation, fraud and other
misconduct...Investors deserve a true voice in director elections." (see
http://www.calpers-governance.org/news/2003/news092503.asp) It is, therefore,
important that CalPERS elections be conducted fairly with utmost integrity, in
compliance with all California laws.

More specifically to the underground regulations in question:
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The nomination petition requirements open CalPERS members up to potential
identity theft, since petitions, which are frequently openly passed from person to
person or are even posted on bulletin boards, require petitioners to include the
last six numbers of their Social Security Number. All one needs to do to complete
the entire Social Security Number is to learn or even guess where the individual
lived when he/she registered for Social Security, since those first three numbers
are based on the geographic residence of the applicant.

Security number, the thief can use it to get al information about you.
Most of the time identity thieves use your nu d your good credit to apply
for more credit in your name. Then, they use t dit cards and do not pay the

bills. You do not find out that someone is using y mber until you are turned
creditors demanding
payment for items you never bo : gally using your Social

ired APA process, | have no doubt they
ents from members objecting to the

using the last 6 SSN digits provides the best opportunity to
ship “without breaching the confidentiality of the member’s

. Using the last 6 digits does breach confidentiality, since the first digits are
assigned based on the region in which you apply for an SSN. (was local
office, after 1972 based on zip code) A recent Federal Trade Commission
survey reported that, between 1998 and 2003, 27.3 million Americans were
victims of identity theft. A report by CALPIRG and the Privacy Rights
Clearinghouse (http://www.pirg.org/consumer/credit/theft.ntm) finds the
average consumer spends 175 hours and $808 “out-of-pocket” to remedy
identity theft. Total costs to society are $50 billion annually.
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2. The requirement that nomination petitions include SSN is an underground
regulation. "Regulation" means every rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of any rule,
regulation, order or standard adopted by any state agency to implement,
interpret, or make specific the law enforced or administered by it, or to govern
its procedure. (Government Code section 11342.600) No state agency shall
issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin,
manual, instruction, order, standard of general application, or giber rule,
which is a “regulation” under the APA unless it has been ad dasa

* Additionally, the current underground regulatio ilitate potential abuse by

| 7 ocedure Act (APA), or review
Alg)” As noted above, CalPERS actually
during the 2002 elections after one

heir campaign resources. | have no
jous intent toward Mr. Miller. However,

schedule, or other procedures tq
public input, the protections of th
by the Office of Administrative La
pushed the final cut-off for voting B
candidate (David Mille

| certify that all of the above information is true and correct to the best of my knowledge.

Signature of Petitioner Date

Additional information, including OAL’s recommendations for submitting a petition, may be found on the OAL web site at
www.oal.ca.gov.

If you have additional questions, contact the OAL Reference Attorney by calling (916) 323-6815, or by sending an e-mail
message to staff@oal.ca.gov.



Petitioner's Name: James McRitchie = Date: May 25, 2006 DRAFT  Page 7

Deliver this petition, along with all supporting information, to:

Office of Administrative Law

300 Capitol Mall, Suite 1250

Sacramento, CA 95814

Attention: Chapter 2 Compliance Unit

OAL will only accept petitions and accompanying documentation delivered in hard copy, either through the mail, or by
hand delivery in person or by a commercial delivery service (FedEx, UPS, etc). We do not accept petitions via e-mail or
fax.




